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Er.P Karthikeyan Indian institution of technical arbitrators, Delhi State centre, organised two-day conference on Dispute
Teasurer Management in Infrastructure Projects-New Challenges in Vigyan Bhawan, New Delhi on May 19-20,

2017.Hon'ble Vice President of India His Excellency Mohammed Hamid Ansari inaugurated the Conference
on 19.05.2017. The conference was well attended and more than 250 delegates participated. More than 26
departments/organisations were represented in the conference.

Dr.Col.P Nallathambi
Governing Council Members

Er.Dinesh Kumar Hon'ble Vice President of India stated that Arbitration had emerged as the mainstream mechanism of
Er.O P Gupta dispute resolution in commercial contracts and more so in engineering contracts. One of the purposes of
Er.G C Kabi seeking alternative dispute resolution outside the court is to have cost-effective and timely resolution of the
Er.M C T Pareva disputes. While acknowledging positive contribution of The Indian Institution of Technical Arbitrators
Er.K D Arcot (IITArb) towards making Alternate Dispute resolution more acceptable and effective, he impressed upon all
Er.P Govindan professionals to work on finding out ways and means for making India a hub of international commercial

arbitration and what if further legislative and administrative measures are required to be undertaken to
achieve the same. Shri P.R.Seshadri, President, IITArb presided over the function and Mr. N.L.Singh Special
Director General CPWD was the guest of honour.

While welcoming the Hon'ble Vice President, Chairman, The Indian Institution of Technical Arbitrators

Er.M Nandakumar
Er.S Sivaraman
Er.C Vaswani

Er.Dhruba Prasad Ghosal (IITArb), Delhi State Centre expressed his conviction that the event would help groom the practising

Er.Subo_dh Kumar Battacharya professionals in this field. As Engineering contracts now have become more specialized, people, who are

Er.Pradip Kumar Das experts in the field, need to have lead role in dispute resolution in engineering contracts. Arbitration in

Er.Mane Sunil Vishnupant engineering contracts is a techno-legal issue. Hence the arbitrators must have understanding of technical

Er.Sanjay Dnyandeo details of the dispute and legal knowledge of law of contract and arbitration.

Sangaonkar Vote of thanks was proposed by Secretary General [ITArb.

Er.Samir Surlaker A large number of delegates from various engineering departments of Central/State Governments,
Electricity Boards, autonomous bodies like CPWD, AAI, DDA, MCD, NDMC, RAILWAYS, MES and various

Dr.Vandana Bhatt . s - ! " = ;
PSUs and Contracting Organisations, Experts and Professionals of international repute participated in the

Co-opted Members Conference

ArA Ka.sturi Rangan Totally six technical sessions were held during which 17 numbers of quality papers were presented by
Er.G Krishna Bhagavan Bhat authors followed by lively discussions. A session especially dedicated for panel discussions was kept where

Er.K Gobinath members and the delegates raised very interesting questions and clarified their doubts from the panelists.
Er.K V Rupchand Valedictory function was held on 20" of May 2017 . Chief Guest was Mr.Mangu Singh, Managing Director
Er.J P Singhal of DMRC and the function was presided by Er.O.P. Goel, past president, lITArb.

Ex-Officio Members Recommendations of the conference were presented by convenor, Technical Committee, Mr. D.S.
Er.S Nagabhushana Rao Sachdev. A copy of the recommendations is being forwarded to the Ministry of Law and Justice, and is given
Er.Rakesh Misra below: Contd....
Dr.Wooday P Krishna National Seminar on

Er.K S Sasidharan “CONTRACT MANAGEMENT AND DISPUTE RESOLUTION: CURRENT TRENDS”
Er.Neerav A Parmar is organized by Thiruvananthapuram Centre, Kerala on Friday 06 July 2018

at Mascot Hotel, Thiruvananthapuram
21X Ga.'nesan . Hosted by Thiruvananthapuram Centre
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Risks associated with unforeseen ground conditions are huge
and outcome of such risks arising are uncertain, unforeseen
ground condition related disputes are likely to remain. Technical
arbitrators must be constantly update their knowledge based
on the decisions in other jurisdictions.

For resolution of conflict pertaining to grant of extension of time &
the prevention principle there should be harmonious
interpretation of contract with obligations implied in law. Purpose
of law is not to defeat the commercial bargain of the parties.

Most of the provisions of the Amending Act are intended to
improve the speed and efficiency of arbitrations in India. It aims at
rendering quality dispute resolution by plugging vulnerable issues
related to appointment of Arbitrators, time of arbitration and delay
therein, intervention of courts, fee to Arbitrators, neutrality of
Arbitrators.

The Arbitral Tribunal should however be mindful of its powers
under Section 28 of the Act and the broader scope
available under Section 17 and must do everything possible to
render justice to parties.

The 1996 Act — designed to cover both international and domestic
arbitration —had long been considered  ineffective because
judicial interpretation led to various ambiguities which had
implications on the timing and cost of arbitrations and the
enforcement of arbitral awards. The Amendment Act brings in
clarity to the original law and is also a positive step towards making
arbitration a fair, efficient and cost-effective remedy and fits “ease
of doing business” in India.

Provisions of amending act are welcome. Further amendments
are needed to iron out the flaws in the Amendment Act to make it
more effective. The new arbitration regime promises to herald a
new era for resolution of disputes in India. India inches towards
becoming the next arbitration hub, as aspired.

Government engineering organisations will have to make
changes in their contract documents in conformity to the
provisions of the amended Act. Also, there is a need to define
“party” in case of government/PSUs contracts.

Indian courts and tribunals not only fail to award indemnity costs in
deserved cases but do not even award reasonable costs in favour
of the winning party as provided under the statute book. Hence,
courts and tribunals need to implement the changes brought
about by the 2015 amendments in awarding costs.

Ad hoc arbitration is only suitable for smaller claims involving less
affluent parties in domestic arbitrations, whereas institutional
arbitrations is most suitable for International Commercial as well
as Domestic Disputes, because the institutional process provides
established and up to date arbitration rules, support, supervision
and monitoring of the arbitration, review of the awards and
strengthens the awards’ credibility.

Application of Civil Procedure Code1908 is not conceived in 1996
Actwhich is a complete, self contained and exhaustive code. Only
such provisions as are mentioned in this Act are permissible to be
done and acts or things not mentioned in the 1996 Act are not
permissible to be done.

Tribunals can enforce only the valid and legal terms of the
Contract.

If any provision in a contract or any decision relating to that
contract is found to be unfair and arbitrary, where State
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Instrumentality is a party to the contract, such provisions/ decision
have to be declared as void, Constitution being the mother of all
laws, and cannot be enforced by the Arbitrator / Tribunal.
Arbitrator / Tribunal is required to examine its jurisdiction of its own
before proceedings further —
a) whether valid Arbitration Agreement exists?
b) whether live dispute, not time barred by law, exists?
c) whether pre-arbitration steps, as provided in the contract for
resolution of the disputes, have been explored?

Fairness and principles of natural justice are the main ingredients
of Arbitral procedure.
Parties to joint ventures and their counsels should be aware of
limitations of arbitration which can be surmounted with
appropriate contract drafting provided that possible future
disputes are thought through the outset and their consequences
anticipated.
Minority shareholder claims and statutory claims in general are
excluded from arbitration and are typically provided for by
company legislation in the jurisdiction where the joint venture
company is incorporated. This jurisdiction does not necessarily
correspond to either the arbitration seat or the applicable law.
The role of oral evidence and related cross-examination in
technical arbitrations points towards one undeniable and
unavoidable duty, cast upon the Arbitral Tribunal, and that is to
follow the principles of Natural Justice in the conduct of arbitral
proceedings including allowing the inclusion of evidence and
appreciation thereof.
Even though the right to cross examine the witnesses produced by
the other party and the expert witness appointed by the arbitrator
are part of natural justice globally, the said right is not always
absolute. In International Arbitrations, the right to cross examine
the witness produced by the other party may have certain
procedural requirements, limitations or higher scope based on the
Arbitral Institution Rules selected by the Parties. But still the Rules
of the Arbitral Institution if not in line with the Procedural law
applicable to the seat of Arbitration, then the Procedural law will
prevail.
Corporate parties seek privacy and confidentiality in arbitration —
the same can be ensured by either incorporating the provisions in
arbitration clause or application of uniform rule.
To accelerate the process, there is need for regular interaction
with internationally renowned arbitral institutions in respect of
intricacies involved in international commercial arbitration.
Construction arbitration in India needs professional approach and
handling. This is possible through positive steps for education in
construction law, training and skill development. The arbitrators
should be techno-legal professionals, with ability to handle such
arbitration with respect to both, the technical and legal
aspects. However, the counsels and independent experts have
their role to play. The procedure in construction arbitration
depends not only on the arbitrators but also on the parties.
Substantive justice depends on adopting a credible procedure.
Where pre suit and pendent elite interest have been claimed as
separate claims, upon the same being granted, they assume the
character of a “claim” and hence future interest is payable on it,
meaning thereby that compound interest is payable.
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P.R.Seshadri
Er. Muthia Velu , Past President and Promoter-member

passed away suddenly on 16" November 2017 at Chennai. He
nourished the Institution from the birth of IITArb till his death like his
baby. Itis greatloss to the Institution and as well as personally to me.

It is indeed heartening to note that the IITArb has been
recording steady growth in Membership throughout the Country as well
as in activities. Two day Conference on “Dispute Management in
infrastructure projects: New Challenges” was organised by Delhi State
Centre on 19-20, May 2017 at Vigyan Bhavan , New Delhi. The
Conference was inaugurated by none other than the Vice President of
India His Excellency Mohammed Hamid Ansari. The conference
mainly focussed on Infrastructure Contracts, Critical analysis of
amended Arbitration and Conciliation ~ ACT 1996, Institutional
Arbitration, Laws and procedures in arbitration and International
Commercial Arbitration. Karnataka State Centre have organised two

FROM THE PRESIDENT

Year 2017 has been full of activities with an active participation from all our Centres across the country.

The elections of the office bearers and the Governing Council were successfully held during June-July 2017 and
the whole process was well organised under the stewardship of Shri M.Velu, Past President.

Atthe outset | express my sincere thanks to all the members for re-electing me as the President of the IITArb. This |
consider as a great opportunity to me for serving the Institution and the members. |am happy to welcome the new office
bearers and the Governing Council Members who have taken over in the 12" AGM held on 6" November 2017 at
Chennai. | seek their co-operation in building the image of the Institution in every sphere especially globally.

aspects for aspiring and practising Arbitrators. There were very good
interaction between eminent legal faculty and the participants. | wish
similar training programs are to be conducted in every Centre.

Number of Public and Private Organisations are
approaching the Institution for panel of Arbitrators. This indicates the
recognition of our Institution by different professional bodies.
Therefore, we have empanelled a list of Arbitrators who have fulfilled
criteria fixed by the Council. Atraining program is being evolved on the
modules designed similar to ClArb. UK for aspiring members to
become empanelled arbitrators of [ITArb

International Conference on ""Arbitration on Domestic and
International Arbitration : Current Scenario and Way Ahead” is planned
on 26-27, October 2018 at Hotel Hilton, Chennai. | welcome you all to
participate in this rare event and get the benefit.

Having our own premises will enhance the image of the

Institution. It is my intention and desire to fulfill this dream of having a
building during my tenure. | appeal to the members to contribute

generously to this cause in a big way.

workshops jointly with ICADR on Arbitration Techniques and
procedures on 8" July and 14" October 2017 at Bangalore. The
program was so designed to meet the basic requirement of legal

J ELECTED GOVERNING COUNCIL FOR 2017-2019

1. President: Er.P.R.Seshadri, Chennai

2. Senior Vice President (HQ): Er.P.Sivapprakasam, Chennai

3.  Senior Vice President (South): Er.K.S.Venkatakrishnan, Bangalore

4.  Senior Vice President (North): Er.Krishna Kant, New Delhi

5.  Senior Vice President (East): Er.Provashendra Narayan Guha, Kolkata

6.  Senior Vice President (West): Er.Ajit Baburao Pawar, Pune

7. Secretary General: Er.M.l.Mustafa Kamal Basha, Chennai

8.  Joint Secretary General: P.Karthikeyan, Chennai

9. Treasurer: Dr.Col.Nallathambi, Chennai

10. Council Members (South) 12.Council Members (East)
i) ErK.D.Arcot i) Er.C.Vaswani
ii) Er.P.Govindan ii) Er.Dhruba Prasad Ghosal
iii) Er.M.Nandakumar iii; Er.Subodh Kumar Bhattacharya
iv) Er.S.Sivaraman iv) Er.Pradip Kumar Das

11.Council Members (North) 13.Council Members (West)

I) Er.Dinesh Kumar 1)  Er.Mane Sunil Vishnupant
i) Er.O.P.Gupta ii) Er.Sanjay Dnyandeo Sangaonkar
iii) Er.G.C.Kabi iiiy Er.Samir Surlaker
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iv) Er.M.C.T.Pareva iv) Dr.Vandana Bhatt

10% CONTRIBUTION AMOUNT RECEIVED FROM STATE CENTRES THROUGH
SEMINARS / CONFERENCES AS ON DATE

S.No. Name of the Centre Place Amount Rs.
1. Delhi State Centre Delhi 5,50,000
2. Karnataka State Centre Bengaluru 1,40,000
3. Tamil Nadu State Centre Chennai 25,050
4, Kerala State Centre Kochi 10,000

KARNATAKA STATE CENTRE

Karnataka State Centre have organised a workshop jointly with ICADR on “Arbitration: Techniques and Procedures” on 8th July 2017 at
Karnakata Judicial Academy, Crescent Road, Bangalore. The Workshop was inaugurated by Justice Jayant Patel, Judge — High Court of Karnataka
and presided by Er.P.R.Seshadri, President, IITArb. The President urged the need for appointment of at least one technical arbitrator in the
arbitration tribunal. He also emphasised the need for the basic knowledge of law related to arbitration by all technical arbitrators. Justice Jayant
Patel rightly acknowledged the suggestion of the President in the inaugural address and also privately suggested to the Secretary ICADR to
consider appointment of technical arbitrators in their panel. The speakers are 1) Dr.O.V.Nandimath, Registrar, National Law School of India,
Bengaluru, 2) Hon. Justice N.Kumar, Former Judge, High Court of Karnataka, 3) Mr.Promod Nair, Leading Corporate Advocate and Arbitrator,
Bangalore & 4) Mr.Prashanth Chandra, BMC Faculty Member, Advocate & Mediator. All the presentations were excellent. For good interaction
between the participants and faculties, the number of participants was restricted to 45 only. Due to heavy demand for this workshop from various
Government/ Public Sector Organization, the workshop programme was repeated again on the same topic on 14th October 2017. 3



Late Er. M Velu

to the position of Chief Mechanical Engineer. He switched
over to administration in 1990 when he joined as Deputy
Chairman, Chennai Port Trust. He retired in 1994.
He was a practising Arbitrator and served in many Arbitral
Tribunals with famous Supreme Court and High Court Judges.
He had been visiting faculty to Cochin University, Loyola
Institute of Business Administration and Madras University.

He had won many awards including Chandrasekhar

TRIBUTE TO OUR FOUNDER

We wish to pay our respectful tribute to Er.M.Velu (Late).
Moreover, it was he who took the lead role in founding the [ITArb.  Also we wish to remember him with much
gratitude that he has always been aninspiring source in all activities that we took up.

Er.M.Velu born in the year 1936. He took his BE (Mech) from Collage of Engineering Guindy, MBA from
CUSAT, PG Diploma in Computer Management from Annamalai University and PG Diploma in Alternate
Dispute Resolution from NALSAR, Hyderabad.

He started his career as a scientist with ICAR where he had opportunities to work with eminent scientist
such as Dr.MS Swaminathan and Antarctica fame Dr.SM Qazim. Later he joined Cochin Port Trustand rose

He was one of the founders of IITArb.

Memorial Award for outstanding performance in port sector
and Republic Day Award in 1974 for invention of an Aquatic
Weed Harvesting Machine.

Sadly, Er.M.Velu breathed his last on 16" November
2017. Heissurvived by his wife and three sons.

Er.M.Velu will be remembered as a great human being
with many admirable qualities. We pray that the great soul
restin eternal peace.

Dr.S.Chinnaswamy, BE,ME,FIE
05.08.1948 - 17.03.2018
Technical Arbitrators records the sad demise of our former Senior Vice President (South).
He was Additional Director General, CPWD, Bengaluru. His contribution to IITArb, Karnataka State
Centre is note-worthy at the initial stage of its formation.

LIST OF EMPANELLED ARBITRATORS
1 F-0002 Er.0.P.Goel New Delhi Civil
2 F-0116 Er.P.R.Seshadri Chennai Civil
3 F-0006 Er.K.D.Arcot Chennai Civil
4 F-0048 Er.P.Sivapprakasam Chennai Civil
5 F-0130 Er.S.Sivaraman Chennai Civil
6 F-0073 Er.K.V.Rupchand Chennai Civil
7 F-0413 Er.Rakesh Misra Ghaziabad Civil
8 F-0030 Er.G.S.Mann Ludhiana Civil
9 F-0472 Er.R.N.Malhotra Gurgaon Civil
10 F-0668 Er.H.V.Eswaraiah Bangalore Civil
11 F-0188 Er.K.N.Narayana lyengar Bangalore Civil
12 F-0383 Er.M.L.Madaiah Bangalore Civil
13 F-0252 Er.Jayant N Ambikar Pune Civil
14 F-0559 Er.Rajesh Kumar Jain Pune Civil
15 F-0207 Er.P.Tulasi Ram Hyderabad Civil
16 F-0675 Er.Ashwani Kumar Nagar New Delhi Civil
17 F-0409 Er.Gauri Shankar Dubey New Delhi Civil
18 F-0721 Er.Manatosh Sarkar Kolkata Civil
19 F-0423 Er.Vinod Kumar Noida Metallurgical
20 F-0141 Er.S.Soundara Rajan Chennai Civil
21 F-0742 Er.K.K.Gupta New Delhi Civil
22 F-0336 Er.Banbihari Mukherjee Howrah Civil
23 F-0541 Er.N.Sasikumar Coimbatore Civil
24 F-0655 Er.K.Gobinath Chennai Civil
/ Become a Member of This Prestigious Institution N

Eligibility: Degree in Engineering / Architecture

Fees effective from 01 June 2018

Life Fellow (Minimum 20 Yrs Experience)
Life Member (Minimum 10 Yrs Experience)
Life Associate (Minimum 5 Yrs Experience)

Centres at
Delhi, Mumbai, Kolkata, Chennai, Bangalore, Hyderabad, Cochin, Trivendrum & Madurai

: Rs.6000 + 500+18% GST (7670)
: Rs.4500 + 500+18% GST (5900)
: Rs.3000 + 500+18% GST (4130)

AN Refer wwuw.iitarb.org for more detail /4







BUILDING FUND

In the Governing Council meeting, it was decided to seek contribution from each Member to augment the
building fund so that we could be in a position to acquire our own premises at the earliest. | venture to appeal to
you, being a senior and dedicated Member of the Institution, to seek your contribution to enable the institution
grow on a strong footing.

Contributions can be made by Cheque/DD drawn in favour of “lITA Building Fund”, payable at Chennaito
The Secretary General, New No.4, Old No.36, Loganathan Colony, Mylapore, Chennai-600 004. Names of all
those who contribute Rs.10,000/- or more will be inscribed in the building

Er.O.P.Goel

BUILDING FUND RECEIVED FROM MEMBERS AS ON DATE
( S.No. Mem.No. Name Place Amount Rs. )
1. F-0116 Er.P.R.Seshadri Chennai 1,10,001
2. F-0002 Er.0.P.Goel New Delhi 1,01,000
3. F-0224 Er.M.l.Mustafa Kamal Basha Chennai 1,00,000
4. F-0392 Er.Om Prakash Gaddhyan Gurgaon 51,000
5 F-0022 Er.P.Krishnan New Delhi 25,000
6. F-0102 Dr.P.V.Amarnadha Prasad Hyderabad 25,000
7. F-0199 Er.Agrawal . K.N Ghaziabad 25,000
8. F-0580 Er.N.S.Velayudham Chennai 25,000
9. F-0324 Er.N.Pichaimurthi Chennai 25,000
10. F-0048 Er.P.Sivapprakasam Chennai 24,500
11. F-0003 Er.M.Velu Chennai 20,000
12. F-0130 Er.Sivaraman S Chennai 20,000
13. F-0034 Dr.P.C.Markanda Chandigarh 15,000
14. F-0063 Er.Kirty Dave Mumbai 15,000
15. F-0188 Er.K.N.Narayana lyengar Bangalore 12,000
16. F-0073 Er.K.V.Rupchand Chennai 11,001
17. F-0205 Er.D.P.Goyal New Delhi 11,000
18. F-0446 Er.Surender Kumar Sharma New Delhi 11,000
19. F-0011 Er.M.Ponnambalam Chennai 10,005
20. F-0004 Er.T.Senthil Nayagam Chennai 10,002
21. F-0006 Er.K.D.Arcot Chennai 10,000
22. F-0008 Er.K.E.Mohan Chennai 10,000
23. F-0029 Dr.C.V.Kand Bhopal 10,000
24, F-0061 Er.R.Ganesan Chennai 10,000
25. F-0072 Er.M.K.Muthuvelu Chennai 10,000
26. F-0221 Er.D.Jagannathan Pondicherry 10,000
27. F-0259 Er.Dilip Kumar Dhar Kolkata 10,000
28. F-0292 Dr.Wooday P Krishna Bangalore 10,000
29. F-0313 Er.U.Ch.Satyanarayana Hyderabad 10,000
30. F-0337 Er.Shambhu Dayal Sharma Chennai 10,000
31. F-0340 Er.T.K.Ramdas Chennai 10,000
32. F-0367 Er.R.V.Satyanarayana Choudary Hyderabad 10,000
33. F-0407 Er.K.Divakar Coimbatore 10,000
34. F-0421 Er.K.Ganesan Chennai 10,000
35. F-0425 Er.K.Mohamed Shaffiudeen Chennai 10,000
36. F-0437 Er.Mohamed Mukarram Ali Hyderabad 10,000
37. M-001-145 Er.C.Ravi Shankar Chennai 10,000
38. F-0647 Er.J.Rolands Nelson Chennai 10,000
39. F-0633 Er.M.Krishnamurthy Chennai 10,000
40. F-0168 Er.H.N.Lakshmipathi Bangalore 5,001
41. F-0016 Dr.V.Sundararajulu Chennai 5,000
42. F-0041 Er.M.Duraisamy Chennai 5,000
43. F-0064 Dr.Vandana Bhatt Mumbai 5,000
44, F-0192 Er.P.C.Govindan Bangalore 5,000
45, F-0203 Er.V.K.Tyagi Meerut 5,000
46. F-0212 Er.Gauri Shankar Mittal Hyderabad 5,000
47. F-0285 Er.R.Nadimuthu Chennai 5,000
48. F-0319 Er.K.Ramalingam Chennai 5,000
49. F-0327 Er.G.K.Manokharan Chennai 5,000
50. F-0391 Er.Chandra Pal New Delhi 5,000
51. F-0475 Er.C.Rajendran Chennai 5,000
52. F-0588 Er.C.Gnanaseelan Chennai 5,000
538 F-0768 Er.S.Gopirajan Chennai 5,000
54. M-001-126 Er.D.Bala Gangadhara Shastry Telengana 5,000
558 M-001-127 Er.Kola Anna Reddy Telengana 5,000
56. F-0166 Er. Kul Bhushan Rai New Delhi 3,100
57. F-0129 Er.D.Ganesan Chennai 2,500
58. F-0126 Er.R.Radhakrishnan Chennai 2,000
59. AM-020 Er.M.Balamurugan Coimbatore 2,000
60. F-0342 Er.V.Perumal Pondicherry 1,500
61. F-0059 Er.Shyam D.Udgirkar Nanded 1,100
62. F-0189 Er.Ram Prakash Gupta New Delhi 1,100
63. F-0135 Er.V.K.Ramanathan Chennai 1,000
L 64. F-0384 Er.David Macwan Vizakh 1,000 @




Behavioural Theory and Problems faced by the parties in
Construction Contracts.

From an article on Behavioural Economics and Problems in Project Procurement by Prof. (Dr) Ajit Patwardhan, Contract
Management Expert to World Bank ( Ref: Indian Construction Journal, January, 2018)

2017 Nobel Prize for Economics is awarded to Prof.Richard Thaler of Chicago University for his Contribution to Behavioural
Economics. Thaler hasincorporated psychologically realistic assumptions into analyses of economics decision-making. By exploring
the consequences of limited rationality, social preferences and lack of self-control he has shown how these human traits systematically

affect individual decisions as well as market outcomes.

In total, Richard Thaler’s contributions have built a bridge between the

economic and psychological analyses of individual decision-making. His empirical findings and theoretical insights have been
instrumental in creating the new and rapidly expanding field of BEHAVIOURAL ECONOMICS which has had a profound impact on

many areas of economic research and policy.

Prof.Ajit Patwardhan would like to show the connection between Prof.Thaler’s and other experts’ ideas, and the problems
faced in Project execution, to establish the relevance of these concepts and possible remedies, based on these theories from
behavioural Economics. This concept of limited rationality can explain, why various claims or disputes are not seen as a whole, but a
separate & limited view is taken of each claim, rather than its overall effect. Hence, Prof.Ajit Patwardhan has decided to present project
life cycle flow touching upon issues, which are affected by imperfect Behavioural attitude of Contracting parties resulting into unhappy

and damaging outcomes.

Stage 1: Concept & Feasibility

Project concept is initiated with the input from Planning
Dept. of Public bodies based on their approved objective and
budget allocation.  The overall Price limit for the project is
decided by budgetary allocation to the project from the funds
available in the planned period, sometimes unconnected with
the likely reasonable cost estimate of the proposed project
creating pressure on the scope and specification of the Project,
The time of completion is chosen to suit public expectations and
political compulsions rather than reasonable time frame.
Contractor accepts such unrealistic time frame to get the
business resulting into delays and penalty disputes.
Stage 2 : Scope & Tender Preparation

The Procurement Authority issues Tender documents, by
attaching standard commercial and contractual terms to the
scope of works decided by the Project Planning and Technical
Departments. These terms are adopted from ongoing standard
practices of decades, without examining its relevance (or) the
need for review with changing business environment.
Stage 3: Tendering & Bidding

The usual Tendering Process is carried along with the
site visits, prebid meetings with contractors and clarifications are
issued for the points raised by participating contractor.  Site
information provided by public bodies is not adequate and
contractors are required to satisfy themselves with all the needed
details, which they can not manage by short duration of site visits.
Stage 4 : Award of Contract

The project awarded to the lowest bidder when he makes
an unqualified offer without any conditions or assumptions about
the scope of work and withdrawing exception suggested by him
about scope or contractual terms and conditions. It is common
knowledge that contractor withdraws any issues raised by him to
avoid getting disqualified and loosing present & future business
though his real concerns are notaddressed.
Stage 5 : Design & Engineering

The successful Contractor submits Design & Detailed
Engineering drawing for Client's review and proceeds with
execution after approval. Though contractor is responsible for
developing designs & drawings fit for purpose, his design is
reviewed with substantial comments for improvement without its
impact on price and time of completion.
Stage 6 : Planning & Execution

The Execution plan made by Contractor is reviewed &
approved by Clients with comments for implementation. The
Contractor is required to mobilize his resources to achieve the
objective and to attend promptly to decisions and instructions
given by the Client.  Normally Contractor is unable to mobilize
as per promise made by him since those are unrealistic and his
resources are still engaged in some other projects under
completion. Client expects complete mobilisation in short time
despite site handing over by him is not completed. This is
expected because release of full advance is connected with full
mobilisation.

Stage 7 : Revised Planning & Execution

It is clearly expected that whenever project is delayed
compared to its schedule, the revised plan has to be submitted by
Contractor to catch up with the original schedule. The Contractor
is required to revise the planed schedule to catch up by mobilising
additional resources without any settlement about the increased
cost or who should bear, what share of cost for the delays.

Stage 8 : Change Requests & Variation order

After some initial period of work, need for changes in
scope of work arise due to various reasons. Despite variation
procedure provided in the Contract, changes related to variation
orders are delayed or unresolved. There is always some
disagreement about the change request being part of original
scope of work or genuine addition to original scope because of
lack of certainty of inclusion at initial stage.

Stage 9 : Claims & Dispute Resolution

When claims are raised, but cannot be settled due to
disagreement, proper mechanism is generally provided in the
Contract, consisting of Engineer’s determination and / or Dispute
Board decision. The Engineer's determination on though
provided is rarely invoked due to lack of faith in the determination
by the Engineer, who is appointed and paid by the Client. Dispute
Board mechanism does provide decision on disputes, but never
honoured by parties. The affected party prefers Arbitration under
law; rather than trusting the Dispute board decisions.

Stage 10 : Arbitration & Litigation

When Disputes are brought to Arbitration, due process is
started to resolve them. Though the Arbitration takes long time, it
is supposed to end with an award on disputed matters. The
Arbitration award though final and binding, is challenged &
brought to the Court on technical ground or on partiality & bias to
avoid implementation of the award. The Court though not
supposed to easily admit the challenge to the Arbitration award,
readily agrees and admits the cases for review, which takes years
for conclusion damaging the interests of the affected party,
mainly the Contractor. The Contractors are asked to provide
Bank Guarantee to get 75% amount released pending litigation,
which they cannot manage because of financial constraints.
Conclusions and way forward:

After reading about these Non Rational Choices listed
here, one keeps wondering, if some remedies exist to overcome
these irrational outcomes. Fortunately Prof.Thaler & other
Behavioural Economists have suggested remedies to overcome
this dilemma. In his famous book ‘Nudge’ co-authored with
Prof.Sunstein, Quite a few Nudging ideas are suggested for
managing these non-rational financial decisions. Ifthere is basic
consensus among all the stakeholders, that, there are number of
non-rational decisions, taken in Infrastructure project execution
and need rational way out, then we can nudge all the interested
parties towards fair and balanced outcomes, saving country and
the economy, tremendous time & considerable costs, for the
benefit of common citizens.
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Two Day National Semlnar on “FIDIC Contracts and Dispute Resolution in the Indian Context” held at Kochi- Feb. 2018

The IITArb Kerala State Centre, conducted a Two-day
National Seminar on “FIDIC Contracts and Dispute Resolution in
the Indian Context” on 23rd and 24" February 2018 at Kochi. The
Seminar also addressed the Indian Arbitration and Conciliation Act
1996, together with 2015 amendments, as a prelude to
understanding the FIDIC conditions in the Indian Context.

There were 6 sessions on the Indian Arbitration Act on the
first day and 5 sessions on FIDIC Contract Conditions on the
second day. The papers on both the topics were presented by
eminent practising professionals.

The seminar was inaugurated by Hon. (Mr.) Justice PN
Ravindran, the Senior Most Judge of the High Court of Kerala. In the
Inaugural Address Justice Ravindran emphasised the growing
need for alternate dispute resolution methods and the need for
more interaction between the legal and technical fraternity for
expeditious resolution of disputes.

Er. Madhu S Nair, C&MD, Cochin Shipyard was the Chief
Guest for the valedictory function. In the Valedictory Address, Er.

Madhu S Nair shared his experience on the increased usage of
FIDC Conditions in international business and the need for Indian
companies to acquaint themselves of these conditions

The seminar was attended by more than 70 delegates
from various Public Sector and Private Sector Organisations from
all over the country.. Er. PR Sheshadri, President [ITArb presided
over both the functions. Er.KS Sasidharan, Chairman IITArb Kerala
State Centre, Er. OP Goel, Inmediate Past President IITArb, Er. P
Sivaprakasam, Sr. Vice President (HQ) lITArb, Er. Mustafa Kamal
Basha, Secretary General lITArb, Er.PK Isaac, Founder President
of IITArb Kerala State Centre and Er.EVR Nair, Hon. Secretary
IITArb Kerala State Centre spoke on the occasion. Er. TJ Cherian
Immediate Past Secretary, |ITArb Kerala State Centre was the
Convener of the Seminar.

The technical content of the seminar, the presentation of
the topics, the efficient manner in which the seminar was conducted
and the hospitality extended by the Kerala State Centre to the
delegates, speakers and guests was appreciated by one and all.

Mr.P.R.Seshadri
Chairman-Advisory Committee
E: iitarb2003@gmail.com

M: +91 98403 58060

4th International conference on
INTERNATIONAL AND DOMESTIC ARBITRATION:
CURRENT SCENARIO AND WAY AHEAD
Date: October 26-27, 2018 | Venue: Hotel Hilton, Guindy, Chennai

Organized By
Indian Institution of Technical Arbitrators
4/36, Loganathan Colony,Mylapore, Chennai-600 004.

Ph: +91-44-24984200, Mobile:919840358060. E-Mail: iitarb2003@gmail.com, Website: www.iitarb.org
Members of [ITArb and all Supporting Organizations Rs.8,000 +18% GST, Non-Members from India &
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20% Early Bird Discount for Registration on or before 25.08.2018
Name, Address and Membership No, E-Mail & Mobile No along with the remittance of the delegate fee
by DD in favour of “lITA Conference” payable at Chennai to be sent to
THE ORGANIZING SECRETARY
INDIAN INSTITUTION OF TECHNICAL ARBITRATORS
First Floor, 4/36, Loganathan Colony, Mylapore, Chennai-600 004
FOR REGISTRATION AND ENQUIRIES, CONTACT:

Mr.P.Sivapprakasam
Chairman-Organizing Committee
E: sivapral2@rediffmail.com

M: +91 98402 89672

For more Detalil please refer : www.iitarb.org

Dr.Col.P.Nallathambi
Organizing Secretary
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Edited, Printed and Published by Er.P.Sivapprakasam, Editor, on behalf of Indian Institution of Technical Arbitrators,
23/12, Fifth Main Road, Kasturbanagar, Adyar, Chennai-600 020
Mob:98402 89672, E-Mail: sivapral2@rediffmail.com
Printed at : Student Offset Service, Chennai-600 001, Cell: 94440 72802 8



	Page 1
	22.pdf
	Page 1

	33.pdf
	Page 1

	44.pdf
	Page 1

	55.pdf
	Page 1

	66.pdf
	Page 1

	77.pdf
	Page 1

	88.pdf
	Page 1




